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BEFORE THE ILLINOIS POLLUTION CONTROL BOARJP-~~‘

JUL Z003CITY OF CHICAGO DEPARTMENT ) sOFENVIRONMENT, ) sTP~°~Id) pollution ConComplainant, ) AC 03-11) (CDOENo. 02-05-AC)
v. )

)
CITY WIDE DISPOSAL,INC., )

)
• Respondent. )

RESPONDENT CITY WIDE DISPOSAL. INC.’S POST-HEARINGBRIEF

TheRespondent,CITY WIDE DISPOSAL,INC., by andthroughits attorneys,CARL J.

FRANK andEDWARD W. PIROK, submitsthis Brief in oppositionto any finding of liability on

thetwo chargedviolationsin theabove-entitledadministrativecitation.

FACTS

Mr. AnthonyBarbara,theOwneroftheRespondent,CITY WIDE DISPOSAL,INC.,

met with Mr. LafayetteRobertson,Supervisorwith theDepartmentofEnvironmentofthe City of

Chicago,onAugust28, 2002, thedateoftheallegedviolation. HearingTranscript(hereinafter

“Tr.”) at 38. At thattime, Mr. BarbaraadvisedMr. Robertsonthat hedid not knowthat a driver

had dumpedconstructiondebrisasshownin Exhibit A andthenwent to thebackoftheproperty

to observewhatMr. Robertsonhadadvisedhim of. Tr. at 38, 39. He thenhadalaborerloadup

theconstructiondebrisandhad it takento theShred-All Recyclingtransferstationwith whichthe

Respondenthadacontract. Tr. at 39. TheShred-Alltransferstationis locatedat
43

rd Streetand

Racineandhastwo separateareasor transferstationswhicharereferredto asthefront andthe

back;whenapartyenters,thepersonnelat Shred-All advisewhatdirectionto go, whetherto the

1



front orto theback. Tr. at 40. All oftheconstructiondebrisshownin thephotographwas

loadedonto onevehiclewhichwasa20-yarddumpster. Tr. at 40,41.

Mr. Barbarathentalkedto theRespondent’sdispatcherandtwo driversandwasadvised

by themthat afill-in driverthatworks for theRespondentpart-timehadbeeninstructedby the

dispatcherto takehis loadanddumpit in the backoftheShred-AllRecyclingtransferstationon

43
rd andRacine. Tr. at 41. However,thedriver misunderstoodanddumpedit in thebackofthe

propertyleasedby theRespondentat
39

th Street. Tr. at 41. Thedispatcher,Dominic Falano,did

not seethepart-timedriver becauseoftheheavytraffic in the leasedpremiseswhich is shared

with four additionalcompanieswhichhadtrucksblockingthedispatcher’swindow. Tr. at 41, 42.

Forthefourmonthsprior to August28, 2002,thedispatcherhaddirectedpeoplebringing

truckloadsofconstructiondebristo theShred-Alltransferstation,andMr. Falanowould

specificallydirect driver’s to briiig theconstructiondebristo thebacktransferstationofShred-All

becausethe Respondenthadcontractedwith Shred-Allfor theuseofthebacktransferstationto

dumpatandwasnot ableto dump in the front transferstationofShred-All. Tr. at 42, 43. Mr.

Barbaraalsospokewith thepart-timedriver, OrhelioGarcia;Mr. Garcia,whenaskedwhyhe

dumpedit in thebackoftheRespondent’sproperty,saidthatthedispatcherhadtoldhimto dump

it in theback;whenthedispatcherwasaskedif he told Mr. Garciato takethetruck to thebackat

the43~’Streettransferstationorjusttold him “in theback,” thedispatcheradmittedthathe had

merelytoldhim “in theback” anddid not specificallytell him in the backat
43

r~jStreet.Tr. at 43,

44. TheRespondentonAugust28, 2002,did not causeor allow the dumpingofconstruction

debristo occuron its property,andany constructiondebristhatcameon thepropertywould be

sentto thetransferstationthatthe Respondenthadcontractedwith, namelytheShred-All
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Recyclingbacktransferstationat
43

rd Street. Tr. at 44. Othertrucksthat camein with

constructiondebrisonAugust28 andthefourmonthsbeforeweresentto the Shred-Allback

transferstation. Tr. at 44. AlthoughtheRespondentusessomeothertransferstationsthatarein

MeirosePark,Illinois, everythingin the City ofChicagogoesto theShred-All Recyclingback

transferstationin Chicago. Tr. at45.

Themiscommunicationbetweenthe dispatcherandMr. Garciawasanuncontrollable

circumstance,andMr. Barbaraimmediatelytook measuresto stopany futuremiscommunications

or occurrencesofasimilar natureby explainingto all thepart-timedriverswhat wasmeantby

“back” and by explainingto thedispatcherthat “whenyousay‘the back,’ say~
43

rd Street;”this

sameinformationwaspostedona sheetofpaperin thedispatchroom. Tr. at 45. WhenMr.

Barbaraexplainedthe circumstancesto Mr. RobertsonwhenMr. Robertsonreturnedto issuethe

citation, Mr. Robertsonadvisedihathehadto do hisjob andwrite the citation. Tr. at 46, 47.

Theverybriefandsimpletestimonyofthepart-timedriver, Mr. Orheio Garcia,reveals

theaccuracyofthestatementthattherewasa clearmisunderstandingandmiscommunication

betweenthe dispatcherandMr. Garcia; indeed,evencounselfor theComplainantquestioned

whetherMr. Garciaunderstoodthevery simplequestionshe wasbeingaskedat theHearing

itself. Tr. at 49, 50, 51, and52. Mr. Garciatestifiedasfollows:

Q. Would youstateyourname,sir?
A. OrhelioGarcia.
Q. Whatis youraddress?
A. 4925 Somolda.
Q. Whatwasyouremployeron August28, 2002?
A. City Wide Disposal.
Q. Did you placeanythingon thegroundat 3910SouthLoomis in Chicagoon that day?
A. Pardon?
Q. Did you placeanythingon thegroundfrom your truckat theCity Wide facility in
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ChicagoonAugust28, 2002?
A. I don’t understand.
Q. Did youunloadatruck onMay28, 2002?
A. Yes,yes.
Q. Where?
A. Theysaydumpin theback.
Q. Thatis thebackofthepropertypf City Wide?
A. I don’t — no communication.Whenyou saydump in theback,meno understand.We

go in thebackanddumpit.
Q. Okay. Whenyoudumpedit, wasit onthesiteat City Wide?
A. Yes.
Q. Okay. Areyou apart-timeorfull-time driver?
A. Part-time.
Q. Howmanytimesdo youworkpermonthfor City Wide?
A. Maybefive days.
Q. Did you talk to thedispatcheraboutwhereto put — whereto dumpthematerial?
A. I don’t understand.
Q. Did you talk to thedispatcherto find out whereto dumpthematerial?
A. Yes.
Q. And whatdid he tell you, if anything?
A. Hesaydumpit in back.
Q. And thenyou took it to thebackat

39
th Streetat City Wide?

A. Yes.
Q. Did you at anytime find out you hadmadea mistake?
A. Yes.
Q. When?
A. (No response.)
Q. Do youknow when,sir, you foundout youmadeamistakeorhowyou foundout you

madeamistake?
A. I don’t understand.
Q. After you dumpedthematerialat City Wide—

A. Yes.
Q. — did you find out you weresupposedto dumpit at Shred-Allat 43~’Streetat the

back?
A. Yes,yes.

MR. KING: I’m going to objectto the leadingnatureofthesequestions.
I’m not surewith the — with all respectto Mr. Garcia,I don’t knowthathe
understandswhat’sbeingasked.

HEARING OFFICERHALLORAN: Wecouldcontinuethis, but — I’m
going to closethedoor,but I agree,Mr. Pirok. I know thereis a
communicationproblem,but halfthequestionsyou havebeenaskinghave
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beenleadingandI understandwhat’sgoing on. Sowe’re going to haveto
— I sustainMr. King’s objection. If you could,askquestionsthat are—

havealittle moreopenendedness,please.

MR. PIROK:I haveno furtherquestions.
Tr. 49, 50, 51, and52.

THE EVIDENCEIN THE PRESENTCASE IS INSUFFICIENT TO SUPPORT A
FINDING THAT THE RESPONDENTVIOLATED THE ENVIRONMENTAL

PROTECTION ACT.

• In RochelleDisposalService,Inc. v. Illinois Pollution ControlBoard,266 Ill. App. 3d

192, 639 N.E.2d 988, 203 III. Dec.429 (2ndDist. 1994),thecourtheldthat theevidencewas

sufficient to supporta finding thata landfill operatorhadviolatedtheEnvironmentalProtection

Act by permittingrefuseto remainuncoveredovernight,astheinvestigatortestifiedthathesaw

no pile ofcoversoil andno soil mixedin with refusethat would indicatethat refusehadbeen

coveredthepreviousnightandthenuncovered.Thecourt foundthat theevidencewassufficient

to supporta finding thatthe landfill operatorviolatedtheEnvironmentalProtectionAct by failing

to containandcollectlitter atthe siteby theend oftheoperatingday,sinceno uncontrollable

circumstancesexistedon theday in question.Thecourtalsonotedthattheoperator’spresident

hadtestifiedthat not all looselitter wasfrozento thegroundandthat theoperatorfailed to

indicatewhy it did not hire temporaryhelpwhenlitter pickerswereout sick.

This opinion, in essence,goesto thespirit ofthestatueandtheregulationsthat theremust

be anact,not aninadvertentactcausedby uncontrollablecircumstances.Whenthe courtstates

that theuncoveredrefusehadto bethereovernight, it supportstheview that if debrisis

inadvertentlyon thegroundfor anhouror two until it is discoveredbut whendiscoveredis

immediatelytakento thestandardtransferstation,asin thepresentcase,the inadvertent
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placementis not,in fact,a trueviolation. In thepresentcase,assoonastheconstructiondebris

wasdiscovered,it was immediatelytakento thestandardShred-All transferstation,atransfer

stationwhichhadbeenthestandardtransferstationfor theRespondentfor thefourmonthsprior

to theallegedviolation.

In thepresentcase,at thetime ofthe allegedincident, thespecificprocedurewasin place

that theRespondent’sdispatcherwould sendanyloadofconstructiondebrisout to the Shred-All

43
rdStreetbacktransferstationastheRespondenthadacontractwith Shred-Allto usetheback

transferstationat 43r~~Street. Inthenormalcourseofbusiness,thedispatcherwould instructany

party that camein with constructiondebristo theRespondent’sfacility on LoomisStreetto take

it to thebacktransferstation, andtheywould do so. Intheparticularinstanceofthepresent

case,oneindividual, OrheioGarcia,who wasapart-timedriver andwhoclearlyandadmiftedly

doesnot understandorspeakEi~iglishfluently, apparentlymisunderstoodthe standardinstruction

andinadvertentlyplacedhis load in thebackoftheRespondent’sfacility at
39

th Street.Whenthe

ownerwasadvisedby Mr. RobertsononAugust28, 2001, thesameday theconstructiondebris

hadbeendumped,he immediatelycausedit to be cleanedup andsentoverto the Shred-All

transferstation. All ofthedebrisfit in onetruckandwastakento thebacktransferstationat

Shred-All. TheRespondentthenimmediatelyinvestigatedwhathappenedandtook stepsto make

certainthat nothingofthesamenaturewould happenagain. If atruck comesto theRespondent’s

facility andusesit asatransferstationandplacesits loadon theground,thatis certainlya

violation oftheAct. Evenif thedebris is on thegroundfor tenseconds,it is aviolation ofthe

Act. On theotherhand, if theclearpolicy is to takeall suchloadsto theShred-All facility back

transferstationandby mistakeapart-timedriverputsdebrisonthe groundandthenassoonas
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thedebrisis discoveredit is takenandsentto theproperShred-Allbacktransferstation,suchan

incidentis not aviolationoftheAct in thewaythestatutesandtheregulationshavebeen

promulgatedunderthe reasoningunderlyingthedecisionin theRochelleDisposalcase. Under

thefactsofthepresentcase,anuncontrollablecircumstancewhich arosefromthe

misunderstandingofdirectionsby apart-timedriverwho is not fluent in Englishis not anddoes

not constitutea violationoftheAct.

CONCLUSION

Baseduponthefactsandprinciplesof law set forth above,theRespondent,CITY WIDE

DISPOSAL, INC., respectfullyrequeststhattheBoardfind that theRespondentdid not violate

Section2l(p)(l) and(7) oftheAct andimposeno statutoryfine.

Respectfullysubmitted,

CITVWIDJ~PO~AL,~INC.,~

Respondent /i \

By: - ~L\
EDWARD W. PIROK

Oneofits Attorneys

CARL J. FRANK, ESQ.
EDWARD W. PIROK, ESQ.
FRANK & ASSOCIATES, LTD.
Attorneysfor Respondent
CITY WIDE DISPOSAL,INC.
734NorthWells Street
Chicago,IL 60610
312.654.9020
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